ABSTRACT
INTRODUCTION
Law is defined by incessant movement involving state and nonstate actors operating in a world that is both international and transnational. Legal transplanting and translating are central aspects of that world. 1 We focus here specifically on transplanting and translating criminal and administrative legal procedures. 2 In the era of the primacy of the United States during the second half of the twentieth century, U.S. influence on and involvement in the movement of law has been substantial, yet limited. 3 Although the United States' expansive influence is undeniable in many domains of law, its influence is neither direct nor simple. Transplanting and translating law in the domains of criminal procedure and administrative law are marked by unexpected twists and turns that belie the notion of a U.S. legal behemoth calling the shots in a system of legal imperialism. 4 The movement that does occur, both within and across countries with civil and common-law legal traditions, challenges an orderly divide between legal families. 5 In the area of criminal procedure, elements of the jury system and methods of plea bargaining, once defining features of the U.S. legal system, have spread far and wide across civil and common-law systems and into the far-reaches of a world marked increasingly by legal syncretism. 6 On the other hand, an uneven record of transplanting and courts and national courts that incorporate the European Court of Justice's constitutional doctrines). translating principles of domestic administrative law into international organizations exemplifies competition in the absence of a global legal hegemon. 7 This disparity of influence in different domains of law emerges in part because global governance models lack clear executive or legislative functions of government. 8 Even without structural impediments, the transnational movement of U.S. administrative law confronts competition and co-optation in articulating or controlling the legal landscape. 9 The intent of this paper is to offer a nuanced view of the movement of law, transplants, and translation. This paper takes inspiration from works that question definitive categories, 10 look to social processes in the movement of law, 11 and challenge scholars to be self-reflective about their own connections to issues of governance and intellectual histories. 12 Although some of this is not new, legal transplant literature maintains an awkward relationship to issues of governance and history. 13 Scholarship still unfolds largely "in the shadow of" 14 Alan Watson, 15 telling a story of how local and national culture matter to law's implementation, or of the extent to which legal families play a role in the reception of foreign law. Legal transplant scholars tend to downplay conflict and competition in the movement of law, 16 and remain identities and interests); Gunther Teubner, Breaking Frames: The Global Interplay of Legal and Social System, 45 AM. J. COMP. L. 149, 149, 157 (1997) (describing how various sectors of world society, including multinational enterprises, labor, human rights, and the internet, are "breaking the narrow frame of national law" and developing a global law in isolation from the state).
9. On competition in the transnational movement of administrative law, see discussion, infra Section III(A).
10. Bargaining and quiet about contestations in cultures that are fluid. 17 Our aim is to draw attention to the interaction between international and domestic legal factors, and to show that multiple legal products impact processes of transplanting and translating, creating a polymorphic legal world often characterized by syncretic practices.
Tracking the spread of public law offers unique insights into processes of transplanting and translating law and legal procedures. Compared to private law, public law is especially connected to state policy, security, and organizational choices. 18 In other words, it is located closer to the "organic" end of the rules spectrum and therefore more resistant to being transplanted. 19 For reasons of length, this article attends only to the domestic aspects of criminal procedure and the international features of administrative law. A comprehensive treatment of both the domestic and international aspects of transplanting and translating these legal domains must be left to others. This article's intent, instead, is to deploy and broaden a sociological perspective on the movement of law, 20 in order to challenge both hegemonic or imperialist legal domination models and cultural or structural legal families' models. This article develops its conceptual 17. Annelise Riles critiques the legal pluralist approach which "treats cultural diversity simply as an increase in the quantity of communities" rather than embracing contemporary anthropological understandings that culture is hybrid and fluid: "'culture' is more of a constant act of translation and re-creation or re-presentation than it is a fixed and given thing." Annelise Riles, Cultural Conflicts, 71 LAW & CONTEMP. PROBS. 273, 285, 295 (2008) . Legal transplant scholars similarly treat diversity in legal transplants as manifesting through local cultural resistance to foreign legal norms rather than competing and contradicting processes of reception.
18. See RILES, supra note 10, at 42, 171 (regarding the lack of neat distinctions between private and public law).
19 
I. TRANSPLANTING AND TRANSLATING LAW
Whether law migrates horizontally across legal systems, standardizes legal approaches to common concerns, 21 or moves by other means, transplanting and translating are part of that process. Both transplanting and translating are captured best by an interactional perspective on the movement of law. In this view, states, corporations, international governmental and non-governmental organizations, and individuals interact in various transnational arenas to make, unmake, and remake law. 22 An interactional perspective stresses the coevolution and commingling of local and domestic as well as international and transnational legal norms and practices. 23 Harold Koh, Alec Stone Sweet, and Jutta Brunnée and Stephen Toope offer different but related formulations of such a perspective. For Harold Koh, transnational legal processes break down the sharp distinction between domestic and international affairs. 24 internationalization of new legal norms. 25 For Alec Stone Sweet, the movement of law in dyadic contracting arrangements evolves into triadic dispute resolution mechanisms that, over time, filter back into reasoning processes and legal practices. 26 Utility-maximizing strategies at any one time thus blend over into slowly evolving normative arrangements. In this view, law does not need to be internalized to become effective. Instead, law is an evolving arrangement that manages conflict and enables actors to contract, dispute, argue, and persuade one another. 27 Finally, Jutta Brunnée and Stephen Toope focus on decentralized communities of legal practice that are grounded not in codified norms legislated by states as much as in shared social understandings. 28 Criteria of legality interior to the law create legal obligation and push actors toward adherence of legal norms. 29 Although different in focus, all three accounts emphasize interaction in the movement of law and stress how transplanting and translating occur through self-interested and normative action that generates legal normativity. For Maximo Langer, transplanting and translating are useful concepts to specify many of the processes by which legal systems interact. 30 The influence of U.S. legal practices on other systems, he 25 argues, is not simply a transplant, whereby a transplanted organ continues to function as it did in the original body. Instead, translation evokes the uncertainty of the outcome and the notion that a law's actual practice depends in part on the receiving country's legal language and the decisions of the legal translator. 31 Langer's case studies include recent reforms in civil law systems toward U.S.-style civil and criminal procedures; these tend to make the judge a more passive actor by strengthening the role of the prosecution and defense in fact finding and in conducting the proceedings themselves. 32 He concludes that, because of the different preexisting structures of meaning in different civil law countries (such as Germany, Italy, Argentina, and France) that have imported these procedures, the importation of the same procedure has affected these states' legal systems in varying ways.
A. Transplanting
The transplant concept points to the complex requirements for recipients and donors for processes of diffusion and reception that reflect the mutually constitutive relations between migratory and local law. 33 Several decades ago, Alan Watson was among the first to write about the spread and reception of a law and the fit it required between transplanted and local laws. 34 A successful legal transplant, he noted, typically must overcome significant obstacles to thrive in a new legal system. 35 In this way, "organic" transplants differ from "mechanical" ones in requiring more attention to local conditions and the character of the proposed legal reform. 36 The success of a legal transplant depends partly on the act of transplanting, the characteristics that inhere in the transplanted law itself, and the ability to graft onto existing legal norms and practices. 37 Transplant theory thus directs our attention to the processual character of law in both the exporting and importing legal systems. 38 The transplanting of foreign laws by some countries, however, reveals a transplant bias, whereby importing state actors operate with an unthinking receptivity to foreign law because of social conditions such as the general prestige, linguistic accessibility, and the training and experience of local lawyers. 39 Many of these factors have helped the transnational movement of U.S. law. Academic writers typically are most susceptible to the sway of grand foreign theories, whereas those following legal precedents are sometimes more resistant. Judges borrowing foreign rules will carefully weigh the pros and cons, while academics are more likely to be swept away by the logic of an elegant or innovative argument. 40 Economic factors can also play an important role. Economic efficiency has proven to be a powerful engine driving the process of transplanting law in legal domains such as competition and estate law. 41 The process of transplanting law emphasizes domestic differences, especially between adversarial common law systems and their inquisitorial civil law counterparts. As David Sklansky observed, "if scholars of comparative law agree on anything, it is the hazards of legal transplants," most especially between civil and common-law systems. 42 Thus, the origin of a transplanted rule is one condition that can affect the process of legal transplanting. In general, transplants occur more readily within, rather than across, legal families. 43 The institutionalization of different legal cultures accounts for the persistence of legal families over time. 44 The closer states' legal systems are in terms of cost structure and constitutive rules, the more likely those states are to look to each other for legal innovations. 45 For example, though they lack an analysis of causal mechanisms specifying how transplants occur, correlational studies have shown a persistent relationship between legal family and observable phenomena such as financial development, 46 ownership of the media, 50 formalism of judicial procedures, 51 and judicial independence. 52 However, in a world of hybridization and syncretism with increasing transnational and international engagement, legal family is not destiny. 53 Locating local law is no easier than identifying the causes, character, and consequences of processes of legal transplanting. Valuable historical scholarship has analyzed the distorting roles many colonial and neocolonial missionaries played in the outright fabrication of "indigenous" and "customary" local law. 54 Much of what was treated by colonial jurists as extant local dispute resolution procedures was instead a political fabrication involving the converging interests of colonial officials and local elites. 55 (2004) . For a review of country studies and the legal origin effects on particular areas of law, see generally La Porta, Lopez-de-Silanes & Shleifer, supra note 7, at 292-93. These "legal origin" studies were attempts to find empirical support for institutional theories, which suggest that strong legal institutions are important prerequisites to economic development. See, e.g., DOUGLAS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE (1990). These studies, however, have received much criticism, including: (a) that the coding of countries in the 1997 paper was shown to be erroneous; see, e.g., Michaels, supra note 33, at 770-71 (recoded, common law origins were no longer superior); (b) that the studies do not account for a "transplant effect"; see Berkowitz, Pistor & Richard, supra note 33, at 166 (the way law is transplanted and received is a stronger determinant of economic development than the legal origin theory); and (c) that legal origin studies do not account for subsequent reactions and interactions of and resultant institutional arrangements in colonial territories; see Ronald J. Daniels, Michael J. quite difficult to "subtract the influence of the colonial system to unearth the 'real' authentic one." 56 This is even truer today. The autonomous internal development of a legal system, thus, is very much the exception, not the rule. 57 Moreover, in the long-term, such exceptions create effective legal institutions and practices only when transplanted law is not imposed or copied, but developed internally through a process of trial and error. 58 Few countries were born lucky. In most instances states have inherited their legal order from one of the existing legal families, either through forcible imposition, voluntary imitation, or more or less creative adaptation. 59 Today, it is rare that a dispute arises anywhere in the world in which a party can rightfully appeal to a self-contained legal system. Profoundly affected by transnational legal processes, laws within a single system typically derive from various sources and are thoroughly intertwined with one another. Legal syncretism through the 58. See Berkowitz, Pistor & Richard, supra note 33, at 167. 59. La Porta, Lopez-de-Silanes, Shleifer, & Vishny, supra note 46, at 1131-32 ("Most countries have adopted their legal systems through occupation or colonization by one of the European powers to which they owe the origin of their laws"); La Porta, Lopez-de-Silanes & Shleifer, supra note 7, at 290, 307 (although there are exceptions, including Japan, which voluntarily adopted the German legal system, and some Latin American countries, which were influenced by the French legal tradition after independence, the majority of legal transplants "is the product of conquest and colonization"); see generally Graziadei, supra note 1 (the most important factors in the movement of law are power, prestige, and economic efficiency).
transnational movement of law has replaced all straightforward distinctions of legal family. 60 It is not the intrinsic differences between legal families, but the concatenation of different mechanisms of diffusion operating along and across the lines of institutional complementarity, linguistic familiarity, professional and educational affinity ties, and adherence to shared spheres of political influence, that lead to divergent or convergent outcomes. 61 
B. Translating
Legal translation is always an exercise in conceptual translation. 62 The defining characteristics of different legal systems lie not only in linguistic differences, but also in the "structures of interpretation and meaning" that develop through legal education and practice and sheer repetition within the legal community, the courts, and the polity at large. 63 Linguistic and conceptual equivalence in the translations between different legal systems is as unobtainable as it is between different literary traditions; the issue is not to find the right translation but instead to find a translation that is least wrong. 64 This problem is as clear in the field of international politics as it is in the field of international law. When writing to Premier Nikita Khrushchev in November 1961, President John F. Kennedy expressed his predicament very cogently when he wrote:
I am conscious of the difficulties you and I face in establishing full communication between our two minds. 60 . Michaels, supra note 33, at 780-81 ("Even if defined in the narrow sense as systems with both common and civil law influences, mixed systems are the norm rather than the exception"); La Porta, Lopez-de-Silanes & Shleifer, supra note 7, at 309 ("To reiterate, no country exhibits a system of social control that is an ideal type; all countries mix the two approaches. Thus, translation problems do not occur only when states act in their capacities as the guardians of law. Translation problems arise also within the discursive politics and political struggles that mark legal change in practices that often lie beyond the confines of the state. 66 The problem of legal translation can occur even within a single cultural context operating with a shared language and uniform legal tradition. 67 legal languages also differ in important respects. 71 Similarly, due to broader historical, political, and cultural differences, legal French deployed in France and Africa can differ substantially and generate its own distinctive problems of translation. 72 Languages and legal sublanguages thus coexist. Legal translations occur between British English and American English, German German and Austrian German, and French French and Francophone French. 73 The problem of translation is similarly acute in the field of international law. The Agreement Establishing the World Trade Organization, for example, exists in three original versions-English, French, and Spanish-with each considered to be equally authentic, even though they embody unavoidably different textual meanings. 74 Similarly, the French law of légitime defense has developed a much richer approach to self-defense than can be found in the English-language case law. 75 It is therefore very important whether one follows the French or the English version of the United Nations Charter Article 51 limiting the use of force. 76 In the context of diplomatic negotiations, differences in interpretations can narrow but not resolve altogether such translation problems. And like international diplomacy, legal translation records and creates ongoing conversations and negotiations among actors in search of practical solutions. In doing so it establishes contingent and evolving systems of shared reference.
The ubiquity of English as a lingua franca is of great relevance to issues of translation. Today, native speakers and foreign-language users of English total about one-fifth of the world's population, with the largest national concentration now living in China. 77 Communities of lawyers, judges, and academics can no longer ignore the currents of thought expressed in U.S. or common law and scholarship, thus accelerating the rapid spread of the legal theories and practices in both public and private law iterations of common (rather than civil) law. Indeed, the preeminent role of English is increasingly marginalizing all legal systems that do not articulate their rules, judgments, and commentaries in English. To cite just one example, though the fundamental rights provisions of the South African constitution of 1994 are modeled on the German Basic Law, they are increasingly interpreted with regard to the more accessible English-language material emanating from common law systems. 78 
II. THE SPREAD OF U.S. CRIMINAL PROCEDURE INTO DOMESTIC LEGAL SPHERES
David Hume once noted that "there are in every case very great obstacles to the transferring of the Criminal Law of any one nation to another." 79 Though obstacles to the movement of law remain, even in the radically transformed legal landscape of the twenty-first century, Hume's comment overlooks the considerable degree to which criminal procedure laws have spread successfully to new jurisdictions. 80 There are many theoretical and empirical reasons to expect, as Hume did, that transnational efforts to reform criminal procedure will fail. Firstly, procedural laws comprise the characteristic features of a legal family. It follows, some scholars maintain, that the movement of criminal procedure between legal families is something to fear due to risks of generating "the constitutional equivalent of introducing rabbits into Australia." 81 Secondly, criminal procedure is linked to the ability of a central government to exert control over its citizens-i.e. "high politics"-and thus should be relatively immune to transnational forces. 82 Rules governing the rights of accused criminals lie close to issues related to national security, leaving many to expect foreign actors to be ineffective advocates for change. 83 Beth Simmons, for example, notes that criminal procedural rights have broad implications for the coercive abilities of a political regime. 84 to avoid international commitments that might "endanger their grip on power or the 'stability' of the broader polity." 85 Though the transnational movement of criminal procedure is multidirectional and comprised of a diverse cast of legal entrepreneurs, the influence of U.S. law is observable in the spread of two legal practices associated with criminal justice in the United States: trials by jury and the plea bargain. The popularity of jury trials, described by the U.S. Supreme Court as "fundamental to the American scheme of justice," 86 has surged in recent years among a diverse set of legal systems, despite popular perceptions of the institution as a key source of the long delays and great costs associated with adversarial trials. 87 Currently, at least fifty-four countries use jury trials, including Russia and Spain, which recently reintroduced jury trials, as well as South Korea as of 2008, and the newly independent Georgia, which enacted legislation enabling jury trials in 2009 and held its first jury trial in 2011. 88 In many instances, the socialization of foreign legal scholars from post-authoritarian countries at U.S. law schools, 89 at conferences, 90 or through collaborative research networks, 91 drives the spread of the jury trial. As an anecdotal example, Makheil Saakashvili, the third President of Georgia and former Minister of Justice, pursued advanced degrees in law at Columbia University and George Washington 89. Lempert, supra note 3, at 480 (noting the spread of juries to the postauthoritarian countries of Japan, Korea, Russia, Spain, and South Africa); Park, supra note 6, at 551-52 (arguing that "legal elites who study and conduct research abroad are the primary conveyers of foreign legal ideas, practices, and institutions," particularly with respect to the spread of the jury trial to Korea). University. 92 For its jury system, Georgia contracted the U.S. Center for Jury Studies at the National Center for State Courts to draft a jury management plan, including recommendations regarding procedures for summoning jurors, training court personnel, and orienting individuals to trial by jury. 93 In some countries, transplanting jury trials has been part of a genuine attempt to embrace democratic reforms and market liberalization, or has been a strategic signal of this embrace. 94 This postauthoritarian democratization of the judiciary is another instance of transplants extending beyond the legal families distinction. Spain, Portugal, and the province of Córdoba in Argentina have all adopted the jury model even though civil law jurisdictions typically employ mixed tribunals with professional judges and lay persons who sit and decide cases together. 95 Asia exemplifies both the effects of translating legal procedures and the limits to U.S. legal imperialism. South Korea, which is generally receptive to ideas and practices from the United States, engaged in a process of picking and choosing, translating aspects of both German and U.S. lay participation systems. 96 Japan investigated both jury and mixed tribunal models before instituting the Saiban-in Seido. 97 96. South Korea imported California's rules on juror note-taking and questioning witnesses, but the number of jurors in South Korea changes in proportion to the seriousness of the crime, and more importantly, the jury is only advisory, with "jury verdicts" acting as recommendations. Park, supra note 6, at 552, 554. 97. The Saiban-in Seido system in Japan requires that six lay judges and three subcommittee of the Osaka Bar Association's Committee for Judicial System Reform toured the United States, Great Britain, and Germany, and several judges of the Supreme Court of Japan traveled to the United States, the United Kingdom, Germany and France. 98 Even though Japan had a jury system from 1928 to 1943, it adopted the mixed judge/lay person model more common in civil law jurisdictions. 99 Surprisingly, the spread of juries has occurred just as their use in America has nearly vanished. Only about two percent of federal criminal cases in 2010 were tried before a jury. 100 The decline of jury trials in the United States is due largely to the rise of plea bargaining, which, at its simplest, involves a negotiation through which a prosecutor and defense attorney consent to resolve criminal charges without a trial or enter into an agreement over the defendant's punishment. 101 This device, which allocates considerable power to prosecutors, is not without controversy. Michelle Alexander, a civil rights advocate and associate professor of law at Ohio State University, attributes the United States's "era of mass incarceration" to a system in which more than 90 percent of federal and state convictions are the result of a guilty plea. 102 Other U.S. scholars have condemned it as "morally and politically unjust. likewise criticized this quintessentially U.S. practice for the coercive benefits it offers to prosecutors, variants of plea bargaining have spread globally. 104 The spread of plea bargaining mechanisms is significant because it requires more than a mere procedural change. As a tool tailored for adversarial systems, the movement of plea bargaining from a common to a civil law system transforms the functions of lawyers and challenges popular perceptions of the purpose of the legal system. 105 Both systems are characterized by different apportionments of power among the principal actors and by different conceptions of the purpose of criminal justice. In adversarial systems, criminal procedure governs disputes between the prosecution and defense before a judge serving as an impartial adjudicator. 106 In inquisitorial systems, court officials are better understood not as mediators of disputes but as impartial overseers tasked with uncovering the truth. 107 The guilty plea traditionally did not exist in the inquisitorial model because the truth was for the judge to determine and not something to be negotiated between the prosecutor and defense counsel. 108 As Maximo Langer describes, "there are few practices that are more incompatible with the inquisitorial system and the model of the official investigation than plea bargaining." 109 It should be noted that while elements of U.S.-style plea bargaining have spread-from Russia, Georgia, and Bosnia and Herzegovina to Germany, Italy, France, Guatemala, Costa Rica, and Argentina 110 -U.S.-style plea bargaining has not arrived in new jurisdictions unchanged. In each new legal system, the device undergoes a process of translation that alters the practice of plea bargaining as well as the receiving legal system itself. 111 Nonetheless, while a number of plea bargaining regimes that have emerged depart from the U.S. model, the popularity of its basic elements reveals the influence of the United States in the area of legal change.
A survey of recent adopters of plea bargaining suggests the United States wields its influence through means that are both direct (e.g., 
See generally Cynthia Alkon, Plea Bargaining as a Legal

A. U.S. Criminal Procedure and Legal Reform in China
To understand the direct and indirect ways through which U.S. criminal procedure law moves into new jurisdictions, it is helpful to examine a "hard case" of legal reform. 121 In 1997, when China underwent its first sweeping reform of criminal procedure law (CPL) in the post-Mao era, China adopted the so-called "summary procedure," a practice that resembles aspects of the American plea-bargaining system. 122 As described below, the surprising adoption of this device is the result of the direct and indirect efforts to expose Chinese legal reformers to U.S. legal norms and practices.
As a civil law country, in which the act of legal innovation falls to legal scholars more than it does to judges, the process of legal reform is best explained through an examination of China's expanding pool of law professors and legal experts. Despite the historical legacy of an inquisitorial legal system and a long-standing suspicion of U.S. rule of law efforts, a survey of legal periodicals suggests that, by the time of the 1997 CPL reforms, China had already developed considerable support for the adoption of U.S.-style plea-bargaining. By the mid-1990s, many scholars were already lauding elements in the U.S. criminal procedure law, such as "the Anglo-American adversarial system" and "AngloAmerican plea-bargaining," 123 while recognizing the foreign roots of these elements. 124 121. On "hard cases," see STEPHEN VAN 127 This growing familiarity with U.S. law grew deeper in subsequent years. As criminal procedure scholar Chen Ruihua described it, beginning in the 1980s, legal studies in China underwent "a gradual decrease in political interference and ideological restrictions." 128 Chinese universities convened numerous conferences at which U.S. criminal law scholars met with Chinese counterparts. 129 133 In addition to these domestic exchanges, more Chinese legal academics enrolled in U.S. law schools. Before the rule of law became a high profile issue in the U.S.-China governmental agenda in the late 1990s, the CLEEC and other like-minded organizations were sponsoring the U.S. legal education of Chinese academics. 134 By 2002, students from the CLEEC program headed at least six of China's top law schools. 135 This biased exposure to U.S. law accounts for why reforms in the field of criminal law include so many common-law terms, such as intent, recklessness, knowledge, negligence, foreseeability, and causation. 136 As the number of Chinese legal academics familiar with U.S. criminal procedure law grew, so too did the number of institutions through which these ideas could spread. Between 1977 and 1995, the number of law schools in China rose from as few as two to more than one hundred, 137 many of which engaged deeply with their U.S. counterparts. Among the top ten law schools in China in 2010, 138 several were directed by deans with extensive experience in the United States in the form of serving as visiting scholars or publishing in English-language law journals. 139 Chinese legal scholars directly involved in criminal procedure reform were among those increasingly exposed to U.S. law. In 1992, Chen Guangzhong, a leading criminal procedure scholar, received funding from China's National Social Sciences Fund to study foreign criminal procedure systems in advance of China's criminal procedure reform. 140 Chen and his team of scholars were well positioned to play the role of transnational legal brokers. Indeed, as estimated by one senior participant in the research team, roughly one-third of the group led by Chen had prior overseas experience with foreign law. 141 Of the remaining members, almost all had PhDs in law and extensive exposure to comparative law and the U.S. legal community present in Beijing. 142 In October of 1993, the Criminal Law Department of the Legislative Affairs Commission (LAC), a body which can delegate legislative drafting to experts, formally tasked the team of scholars led by Chen to compose a first draft of the revised CPL. With the support of the Ford Foundation, it convened several conferences in Beijing with foreign experts, all of whom, one participant recalled, were extremely influential in shaping the views of the research team. 143 Especially influential were those from the United States and the sources they supplied. 144 This influence was due in large part to the linguistic skills of the participants. While some spoke German, Japanese, or Russian, most spoke and read English. 145 Moreover, at least 70 percent of these scholars already had legal experiences abroad, primarily in the United States. 146 The more exposure to the United States these scholars had, the more likely they were to incorporate U.S. procedure explicitly into their suggestions for criminal procedure reform. 147 By July of the following year, Professor Chen submitted a draft law, almost all of which was adopted, including the plea-bargain-like "summary procedure." 148 This quick survey of criminal procedure reform in the post-Mao period provides an illustration of the direct and indirect means through which the United States affects the development of law in the international system. Much of this power is wielded via traditional means such as generously funded government-led assistance programs like the Office of Overseas Prosecutorial Development, a division of the U.S. Department of Justice that deploys U.S. legal advisors abroad, and U.S. Agency for International Development rule of law initiatives. More subtle-though no less effective-manifestations of this power are felt less directly through U.S.-funded NGOs such as the Ford Foundation and, even more indirectly, through the exposure of foreign legal scholars to U.S. law and scholarship in classrooms, courtrooms, law firms, and conferences. A second area to search for the influence of the United States in the transnational movement of public law is the domain of global regulation, where aspects of U.S. administrative law procedures have been translated into the fragmented and varied landscape of global governance. Legal and quasi-legal mechanisms both channel 149 and order the global economy, 150 and both formal and informal methods of regulation address transnational concerns relating to the environment, security, health, immigration, and labor. 151 These issues are governed by a diverse set of governmental and nongovernmental actors, 152 and through a variety of mechanisms and legal nodes; which fuse private and public, 153 international and domestic, 154 The development of this global regulatory framework is neither a bottom-up extension of domestic administrative law nor a top-down "Americanization" 157 of global law. 158 It is, rather, marked by "horizontal processes of international diffusion and policy transfer" and sociocultural processes of diffusion, emulation, and network formation. 159 International advocacy networks 160 consisting of academic, 161 business, and professional networks 162 influence the transfer and reception of U.S. legal procedures. 163 In constructing a global regulatory framework, state and nonstate actors thus have assisted in transplanting and translating U.S. legal procedures, 164 specifically U.S. review mechanisms. Among other effects, this has assisted in the creation of an international "juristocracy" 165 reflected in a growing reliance on judicial and other adjudicative decision makers as reviewers of public action. The transplanting of domestic administrative law into international or global activity faces several obstacles. First, domestic administrative law is connected to the specific organization of political administration and the particular choices a state makes with respect to managing its economic, political, cultural, and social goals. 166 In contrast to company law, 167 investor protection, 168 or the regulation of hate speech, 169 administrative law is a diffuse area of law connected to a diverse set of interactions, with the boundaries of what is or is not included differing across states. 170 In addition, global administration and regulation is often informal, with institutions only having the power to make recommendations, as opposed to binding rules. 171 An even greater obstacle facing the transplant of U.S. administrative legal procedures into the global sphere is the lack of centralized governing bodies and governed constituencies. 172 In domestic administrative law, administrative action is defined as state acts that are neither legislative nor judicial (thus requiring some other mechanism for accountability). 173 The rationale for a domestic administrative law is the protection of individual citizens' interests against diffuse decision-making and disciplinary powers. At its core, administrative law is a set of procedural protections or due process principles to protect "the public interest" as citizens engage with delegated government authority. 174 These protections may include requirements that notice be given when rights or privileges will be affected by government action, as well as the right to be heard or to make representations, and the right to a review by an impartial adjudicator. All of these measures attempt to control public power based on the rule of law and foundational democratic principles. 175 Because a state-citizen relationship is absent, 176 the movement of administrative law to mediate global governing relations is more accurately categorized as a functional translation to control legally binding or effective authority. 177 Several different types of actors participate in transplanting U.S. legal procedures into global governance. Federal regulatory officials influence the types of procedures adopted when serving on delegations that negotiate transnational or international treaties. 178 Lawyers act as "brokers," "converting social, political and economic resources into legal processes." 179 In addition, scholars and academics who seek to classify and improve the world around them articulate and crystallize a set of norms that can then be translated into the international arena. 180 In the case of global governance, scholars are engaged in mapping legal taxonomies onto international institutions and regulatory regimes. Thus they seek to infuse discussions and decisions regarding international commercial activity and regulation with democratic norms like transparency and accountability. Projects, such as New York University's Global Administrative Law Project, 181 or the international constitutional law movement, 182 bring scholars together in conversation to share analysis and solutions to common concerns. 183 As a result, administrative legal procedures are translated into global governance in three ways. First, procedures may be expressly included in laws, treaties, or other legal structures that coordinate and facilitate cross-border activity, or they may be implied through judicial decisions extending the territorial application of regulations. 184 Second, as part of efforts to enhance their legitimacy, international organizations and institutions may adopt due process or fairness procedures. 185 Third, transnational normative networks may be successful in transplanting and translating domestic procedures into norms or values that achieve broad international support. 186 Scholars of global regulation and administrative law cite several examples of the presence of administrative legal procedures in transnational or international institutions and global regulatory regimes. These include judicial review functions at the European Court of Justice; 187 notice and comment procedures adopted by the Basel Committee of central banks 188 and by The Organisation for Economic Co-operation and Development (OECD) and the United States when engaged in international standard setting; 189 inspection panels at the World Bank investigating allegations of fraud or corruption and allegations of misconduct by staff members; and internal review procedures adopted by the Security Council allowing presentations regarding Al-Qaeda/Taliban asset-freezing sanctions. 190 One place in particular to look for the influence of U.S. administrative law on global governance mechanisms is the spread of judicial review procedures to settle disputes or assess decisions of state actors and international organizations. Yet, different iterations or institutional models for review compete for primacy in global governance. Moreover, judicial review as a procedure to protect individual rights has a mixed record of reception in the international legal sphere.
III. THE SPREAD OF U.S. ADMINISTRATIVE LAW INTO
U.S. Administrative Law and Judicial Review
The fragmented quality of U.S. administrative authority finds its origins in the New Deal era when the federal government created a diverse set of independent regulatory agencies, such as the Interstate Commerce Commission and the Environmental Protection Agency, to manage economic growth and social welfare. 191 U.S. administrative law has several distinctive features, including legal sanctions that allow for civil and criminal penalties for regulatory violations, 192 detailed and complicated rules prescribing agency rule and decision-making procedures, and public participation (public comment and objections). 193 Judicial review by ordinary or unspecialized courts as an effort to curtail administrative discretion by threat of judicial reversal of agency decisions, 194 however, is thought to be one of the most distinctive features of U.S. administrative law. 195 As NGOs and interest groups use courts as an "alternative policy forum for seeking policy goals," U.S. judges are thought to be "bolder in scrutinizing and reversing governmental plans, regulations, practices, and decisions." 196 Characterized by judicial review and separation of powers, U.S. administrative law stands in contrast to the "bureaucratic legalism" of continental Europe and nonlegalistic, hierarchically-organized modes of policy-making. 197 Specifically, one can contrast U.S. judicial review with the French model of the administrative judge who works from inside the administration to develop norms and policy, the Scandinavian institution of Ombudsperson, 198 or the German emphasis on proportionality of decisions (as opposed to a focus on procedural requirements). 199 The statutory basis for judicial review is found in the Administrative Procedure Act, 200 enacted in 1946. Initially, judges were restrained in their review, according deference to administrative agencies that were set up during the depression and as part of the New Deal. 201 National agencies acted under delegated authority that enabled them to carry out executive, legislative, and adjudicative powers to foster regulatory experimentation and "creative expert decisions." 202 With growing demands for more activist state involvement in social regulation, throughout the 1960s and 1970s the level of power delegated to administrative agencies increased. 203 To curtail increased agency discretion, politicians ensured that enabling legislation included detailed rule-making provisions and procedural requirements. These included provisions for giving notice to and allowing comment by affected stakeholders, in addition to making wide allowances for public participation. 204 At the same time, judicial scrutiny of agency decisions increased and courts extended the meaning of standing to challenge agency action in court, allowing for legal challenges by regulated agencies and NGOs. 205 From a comparative perspective, U.S. regulation is arguably more adversarial both in the enforcement of regulations, 206 and in procedures for challenging state action.
Several international organizations and transnational institutions have active judicial review procedures. The Court of First Instance (CFI) of the European Union allowed hearings on EU decisions to implement U.N. Security Council sanctions. 207 The European Court of Justice (ECJ) extended the meaning of "direct effect" and heard cases brought by advocacy organizations against member states for violations of EU directives on environmental protection. 208 206. In a comparative study of multinational corporations operating in OECD countries, most officials and lawyers surveyed conveyed that the legal and regulatory standards were similar, especially around substantive aspects such as safety regulations for labeling and packaging. But case studies have revealed some "counterexamples: (1) instances in which a multinational encountered equal levels or more adversarial legalism in other countries; (2) instances in which there were low levels of adversarial legalism in the United States (and abroad); and (3) seek review by a NAFTA tribunal of a Mexican provincial government decision to issue an Ecological Decree for the protection of a rare cactus. 210 On the other hand, judicial review of arbitration awards under NAFTA may be limited depending on which arbitration rules apply to the investor's claim. 211 Judicial review by a domestic court is also available to an individual affected by a decision by the International Bureau of the World Intellectual Property Organization (WIPO) regarding the registration of an international trademark. 212 Some scholars have looked to the procedures and substantive decisions of the World Trade Organization (WTO) for examples of the movement of U.S.-style judicial review into global and transnational regulation. 213 The WTO has become particularly judicialized through the Disputes Settlement Understanding (DSU), which was included in the Uruguay Round agreements and gives adjudicative tribunals internal to the WTO enhanced binding and final powers of review. 214 While previous panel reports could be overturned by one veto, reports of the Dispute Settlement Body hold unless there is a unanimous vote to overturn. 215 The DSU also enables review of panel decisions on issues of law by a standing appellate body. 216 Nevertheless, in the absence of "direct effect," which would allow individuals rather than governments to bring actions before the WTO, the Dispute Settlement Body and Appellate Body are not true judicial review bodies. 217 The WTO appellate body's 1998 review of U.S. regulations requiring shrimp trawling vessels to use approved turtle excluder devices demonstrates the complicated nature of the transnational movement of law. 218 In contrast to theories about the Americanization of law or unfettered U.S. hegemony in global commerce, the Shrimp Turtle case highlights the potential capture and use of U.S. procedures by competing interests. 219 U.S. domestic attempts to enact measures to protect the environment are reviewable by judicialized international institutions in much the same way as they would be by a domestic judicial review process. 220 U.S. influence in the movement of law is thus far from simple. The spread of U.S. administrative law procedures, though substantial, does not ensure a full-scale promotion of U.S. interests through global governance mechanisms. Multiple processes of conflict and competition persist in the production and promotion of law. 221 
IV. CONCLUSION: A SOCIAL OPTIC FOR THE ANALYSIS OF THE MOVEMENT OF CRIMINAL AND ADMINISTRATIVE LAW
The spread of U.S. legal procedures into domestic and international realms is subject to the choices that are embedded in processes of the transplanting and translating of law. Even though the United States is in a superior position to promote its legal procedures, criminal procedure and administrative law do not transplant automatically. They remain subject to processes of translating so as to satisfy local legal language and specific institutional circumstances, as in the case of the movement of legal procedures to international organizations. This article concludes with a brief inquiry into the domestic and international counterparts of the legal domains examined above-the influence of U.S. criminal procedures on international law and the 218 spread of U.S. administrative law into domestic administrative law systems. Although this article's treatment of these alternate legal domains remains incomplete, it has aimed to highlight the multiple processes of interaction that impact efforts to transplant public law. Substantive international criminal law has developed at a tremendous pace with the creation of the International Criminal Court (ICC), following the establishment of ad hoc tribunals to address the atrocities in Bosnia, at the International Criminal Tribunal for the former Yugoslavia (ICTY), and Rwanda, at the International Criminal Tribunal for Rwanda (ICTR). 222 International criminal procedure, however, has developed far more slowly and with far less consensus. While many states quickly arrived at shared understandings of legal standards for genocide and crimes against humanity, the process of developing the procedures by which the international community enforces those standards proved more difficult when legal actors from different legal traditions came together to enforce them. 223 The international human rights regime that has developed, however haltingly, does not specify whether the legal procedures by which defendants are to be tried should resemble an adversarial, inquisitorial, or some new or hybrid process. 224 Instead, to garner the support of the greatest number of member states, the various human rights treaties make no guarantees for the right to a trial by jury, nor do they establish firm guidelines concerning the admissibility of evidence or the role of the adjudicator. 225 The struggle of the international community to find a consensus on matters of procedure is due in large part to the variety of domestic legal traditions of its constituent members. This is not the first time domestic legal traditions have shaped the implementation of international criminal law. At Nuremberg, where the United States and Britain supplied much of the legal procedure applied in the military tribunals, the procedures by which defendants were tried were largely adversarial in origin, except where the adoption of inquisitorial devices rooted in civil law could be used to favor the prosecution. 226 The development of rules of criminal procedure at the ad hoc tribunals and the ICC similarly reveals the influence of domestic legal traditions in the meting out of international justice, as well as the inevitable problems that arise when domestic procedural rules get lost in translation when applied in new settings.
The ICTY statute was the first international criminal tribunal since the Nuremberg and Tokyo trials. 227 The powerful influence and resources of U.S. actors, such as the American Bar Association, during the early operation of the tribunal, as well as the general ascendance of "adversarial legalism" in legal globalization described above, ensured the adoption of various adversarial methods. 228 As multiple observers have noted, the procedural rules drew heavily from the Anglo-American tradition, with civil law concepts incorporated into a "predominantly common law framework." 229 Trials at both tribunals, though they differ in important ways, became largely party-driven, adversarial disputes between the prosecution and defendant. 230 Because the different legal systems pursue different goals-e.g., truth vs. dispute resolution-the confusion caused by the juxtaposition of different legal procedures frustrated many participants in and observers of the international criminal tribunals. One procedural device that triggered considerable confusion when brought into use at an ad hoc tribunal was the allowance of guilty pleas and sentence bargaining. 231 For example, even though judges expressly denied the inclusion of plea bargaining, prosecutors and defense attorneys nonetheless presented plea agreements to the trial chamber, which did not reject the practice. 232 In one instance, a civil law attorney of one defendant at the ICTY interpreted the guilty plea differently from how it is applied in common law systems. As a result, a court of appeals vacated the defendant's conviction and sentence, ruling that he had pleaded guilty without informed consent. 233 The influence of the United States during the drafting of the rules for the ad hoc tribunals and the confusion it created in their translation to the post-conflict setting meant that states negotiating the Rules of Procedure and Evidence for the ICC were unable to reach an agreement over what legal tradition should guide international criminal justice. 234 Initial drafts of the ICC provided for an adversarial procedure, due again to the significant influence during the drafting process of U.S. lawyers. This adversarial approach, however, did not survive multilateral negotiations that sought to make new rules that were more "international" than they had been at the ad hoc tribunals, as well as to avoid some of the delays inherent to adversarial adjudication. 235 The final product agreed to by the states, 236 though argued by some to be a mixed system, 237 largely avoids the challenge of choosing any particular legal tradition; instead it grants individual adjudicators a considerable amount of discretion to conduct trials according to their preferences and thus avoids the tricky issue of favoring inquisitorial or adversarial devices. 238 As Bert Swart observes, "During the negotiations on the [ICC] Statute, diametrically opposed views between delegations from common law and civil law jurisdictions on the nature of the trial and the duties of parties and judges . . . made it impossible to reach agreement on crucial procedural issues." 239 In the end, terms of art associated with one legal tradition or the other were left out of the final drafts of the ICC Statute and the ICC rules of procedure and evidence. 240 While U.S. influence on international criminal procedure has been substantial, if uneven, the spread of U.S. administrative law domestically has been relatively limited. In the case of domestic administrative law, the importance of legal origin or legal families persists. 241 Civil law countries that inherited, for example, the French tradition of administrative law, have maintained its division between administrative and civil courts. 242 Countries seeking acceptance into the European Union transplant EU-based rather than U.S. models of administrative law. Reforms, including measures for public participation or access to government information, are guided by EU administrative law experts or voluntary implementation of EU directives. 243 As former consultants to the Latvian government have noted, in law reform projects, administrative law does not attract the same kind of attention-conceptually or in terms of funding-as other areas of law. 244 Projects that deal with reforming commercial regulation aim for substantive reforms rather than procedural requirements. 245 Regulation and reform can also be pursued on a sectorial or agency-by-agency basis, obviating the need for transplanting full administrative law systems. 246 Moreover, aspects of administrative law that mediate between the citizen and government can be addressed through functional equivalents, 247 allowing oversight of governmental or quasigovernmental activity and goals for government accountability to occur through other branches of law. 248 In the decade prior to the sweeping reforms that replaced socialism in Eastern Europe, high court judges and other proponents of law reform transplanted elements of judicial review of administrative decisions. 249 Since then, there has been scant evidence of U.S. administrative law transplants, even in former Soviet-Bloc countries that have been receptive to other U.S. public law procedures such as trial by jury. Reforms of the Soviet Arbitrazh, which formerly addressed disputes between state-owned enterprises, altered the part-judicial, part-administrative institution into a system of commercial rather than administrative courts. 250 Similar in structure to Continental Europe's parallel specialized courts, 251 the Arbitrazh courts deal with business complaints against administrative decisions as well as commercial disputes and other traditionally private law matters. In 2001, Latvia enacted administrative law procedures modeled after the German Administrative Procedure Act of 1976. Following the German administrative law tradition, the Latvian act focuses less on procedural matters and more on the appropriateness or proportionality of substantive outcomes. 252 The Latvian act also provides guidelines for agency decisions rather than imposing a uniform procedure, allowing each agency to adopt procedures accordingly. 253 In addition, countries have transplanted institutional checks on authority that differ in other ways from U.S.-style judicial review. Originally a Scandinavian innovation, the institution of Ombudsman has been transplanted into both pre-capitalist Poland in 1988 and post-socialist Czech Republic ten years later. 254 That U.S.-style administrative legal procedures do not appear in other domestic systems may have more to do with constraints on transplanting and translating laws which reflect the nature or type of state power, rather than an outright inability to spread procedural rights or due process principles. 255 As far as administrative law coordinates the organization and exercise of state power, it embodies features of an activist state devoted to the fulfillment of state programs and the implementation of state policies. 256 Administrative law thus invokes European legal systems which "attribute a distinctive mission" to public law. 257 The United States is an unlikely donor for this area of law.
The interactional nature of legal development may also mean that processes of transplanting and translating have to contend with extant paradigms of legal thought. Legal culture influences processes of translating as well as donor decisions on how to frame or package legal transplants. Domestic administrative law is closely tied to a period of socially-oriented legal thought (between 1900 and 1968) 258 258. The second period of global legal thought was dominated by Jhering-inspired legal instrumentalist thinking; it saw the provision of social services and presupposed a particular kind of economic, social, and administrative development. Duncan Kennedy, since been superseded, more or less, by a period of rights and constitutional engagement. 259 For Duncan Kennedy, "[h]uman rights are the 'hypostatization' of this trend, operating as universals . . .," functioning "sometimes as rules (even absolute rules) and sometimes as mere policies." 260 Whereas constraint on administrative authority in the past found expression in socially-oriented concepts such as protection of the public interest, presently constraining authoritative action takes place through the language of rights (for example protecting IP rights). 261 The human rights regime continues to emphasize an independent and impartial judiciary. 262 Thus the hero figure in this legal world is still the judge. Aspects of judging increasingly come to be seen as transcending national boundaries 263 in a legal world that promotes human rights and constitutional law as the legal core for domestic and supranational legal systems. 264 All of the examples of transplanting and translating legal procedures highlight conflict and contestation in the movement of law. When institutional and conceptual possibilities are "at stake," legal actors choose between a set of possible institutional models. 265 Some legal systems have privileged access to promote the legitimacy of their institutional models. But in some circumstances, for example at the ICC or under the new Latvian administrative act, institutional "ad hocery" exacerbates or promotes competition by creating the institutional circumstances for continued and frequent marketing of legal procedures. Legal syncretism increasingly plays on processes of transplanting and translating legal procedures. Japan stands as a particular example in this regard. Following WWII, Japan may have had a transplant bias to the reception of U.S. law. But more recent and significant changes to Japan's legal system under the Legal System Reform Council, including the creation of the Saiban-in Seido, evidence the new normal for transplanting and translating law: broad consultation of a range of international models as candidates for legal transplants and facility for translating multiple or even conflicting procedures into instantiations that are uniquely domestic. 266 Existing research will be enriched further and improved upon by investigations into domestic reception and the dynamics incorporating foreign legal norms. For now, this article suggests that the syncretism present in current legal thinking and practice 267 gives considerable importance to movements of law and institution building, which challenges earlier notions of legalization, legal origin, and power-based views of the impositions of law-pointing instead to a polymorphic legal world with a plurality of options. 267. Kennedy, Three Globalizations, supra note 258, at 65 (legal syncretism is evident in the "mystical union" of positive and natural law public law; policy analysis does legal work "with whatever materials are left over from the grandiose projects of the past").
